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Thank you for the invitation to participate.   I will focus my comments on transparency and the 
Freedom of Information Act, using the format you requested.i   

(1) What does the City do well? 

Nothing about the City’s current FOIA practices are worth noting or retaining.  They reflect, at 
best, partial compliance with the statute.  

(2) What could improve in the short term? 

Upon inauguration, the Mayor should promulgate a policy, applicable to all departments and 
sister agencies, as follows below.  The Mayor should convene the FOIA discussion group 
described on page five of the Position Paper on a regular basis to discuss further refinements; I 
have received suggestions from requesters that are more granular than would be suitable for a 
general policy, but are fruitful areas for further discussion in that setting.  Having received 
comments about my proposal from many journalists, I encourage the Mayor-elect to sit down 
with a diverse range of Chicago journalists to address their broader concerns about how the new 
administration can treat the media better and more fairly than the current one, beyond FOIA. 

Consistent with the City’s fundamental obligation of transparency, the policy of the City is to 
release all public records, regardless of available legal exemptions, except in the following 
circumstances.  (1) A record must be withheld if state or federal law unambiguously prohibits the 
release of the record.  (2) A record may be withheld if (a) an exemption, limited to its narrowest 
reasonable interpretation, clearly applies to the record and no plausible legal argument against 
the exemption claim can be identified; (b) City residents are certain to suffer a specific, clearly 
identified, and significant harm from release of the specific record; (c) the harm to City residents 
clearly outweighs the public interest in disclosure; and (d) the record does not shed any light on 
actual or possible waste, mismanagement, or misconduct in City government, or the use of 
public funds.  It is the expectation of the City that under this policy, public records will rarely be 
withheld from the public regardless of a legal basis to withhold them. Decisions on FOIA 
requests shall be made only by the FOIA Officer and must be free of any political interference. 
No City officials are permitted to discuss or consider the political ramifications or potential 
embarrassment to any City officials of the release of requested records.  
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Each department shall post on its website by the fifth business day of each month all denial or 
partial denial letters, and all FOIA requests that remain pending in violation of the applicable 
FOIA exemptions, from the last calendar month .  Failure to respond to a FOIA request by the 
deadline shall be considered a serious disciplinary infraction for the persons responsible, and 
rarely, if ever, will be excused.  

The City will no longer assert the “deliberative process” exemption under Section 7(1)(f) under 
any circumstances.   

The City will not defend privacy or trade secret claims of people or commercial entities who do 
business or seek to do business with the City.  If a request calls for the release of such 
information, the City will notify the third party and provide the third party an opportunity to 
intervene to object, but the City will not defend any such claims.  The City will release all 
proposals and bids once a final selection has been made and before any contract is executed.   

While the City may rely on the “undue burden” exemption under Section 3(g) in limited 
circumstances, use of the exemption is strongly discouraged and the City will comply with 
existing case law holding that a request for records in the public interest is not unduly 
burdensome where it would take several weeks of full-time work to comply.  Undue burden 
should not be asserted when the work involved in litigating the denial exceeds the work involved 
in complying with the request.  Any burden that is the result of inadequate or obsolete record-
keeping practices or systems may not be considered as part of the burden analysis.  Requests 
may not be denied as unduly burdensome solely because they seek “any and all” records related 
to a subject or do not specify the email addresses to be searched; rather, the FOIA Officer must 
undertake a reasonable investigation as to what records are reasonably available, generally 
through discussions with a knowledgeable City subject matter expert.  Each City department 
shall track each assertion of the undue burden exemption and the estimated number of hours that 
would have been required to comply, and shall report to the Mayor’s Office each quarter the 
number of additional hours that would have allowed for production of those records, which the 
Mayor’s Office will use to assess the need for additional FOIA compliance resources.  The City 
shall confer with requesters in good faith about narrowing requests before denying them based 
on undue burden, which shall include offering the requester a specific proposed revised scope 
that would not be unduly burdensome, which may include an inquiry with the requester to 
determine priorities, or offering to comply with the request in full if the requester agrees to an 
additional extension of time.  Departments are encouraged to seek additional resources from the 
Mayor’s Office to comply with specific requests or the overall volume of requests they are 
receiving before denying requests based on undue burden. 

City employees are prohibited from conducting City business in a way that deliberately avoids 
the creation or disclosure of records, such as avoidance of email communication or use of 
encrypted or unsanctioned communication tools.   



3 
 

Any communications about public business within the scope of a City employee’s job duties that 
take place on non-City accounts or devices are public records and property of the City.  Failure 
to comply with this policy shall be treated as a serious disciplinary infraction, conversion of City 
property, and a violation of the Local Records Act that subjects the employee to potential civil 
and criminal liability, which the City will enforce to the fullest possible extent and refer to the 
Cook County State’s Attorney’s Office when appropriate. 

While FOIA does not require answers to questions, City officials are expected to be prompt and 
forthright in response to questions from the media or the public to the fullest possible extent, and 
are prohibited from considering the political ramifications or potential embarrassment to any 
City officials when providing such responses. 

The Law Department is directed to review all pending FOIA cases and provide a memo to the 
Mayor’s Office within 21 days for each case, explaining the City’s legal position, the requester’s 
legal position, and why it is in the public interest not to release the requested records even if the 
Law Department believes that they are exempt. 

 (3) What long term-transparency goals should be pursued? 

The City should develop a best-in-the-world practice of affirmative release of data and records.  I 
defer to the Committee member representing DataMade on that issue, and ask that the 
Committee solicit the views of Jamie Kalven on police accountability data.  The City should 
create an inventory of all databases and fields, and a plain English description of those fields, and 
publish them on a City website to facilitate easier access by the public.  The City should develop 
a process for the public to request that the City create particular records or track particular data 
of interest to those groups.  The City should pass an ordinance that requires the release of all 
Inspector General reports upon their completion.  The City should implement “open email” 
systems like those currently used by city councils in Estes Park, CO, and Jacksonville, FL.   

I am happy to answer any questions or concerns.  Every administration promises to be the most 
transparent in history but rarely delivers.  This proposed policy, and a top-level commitment to 
an ongoing transparency evaluation, would make Chicago a model. 

                                                           
i My comments are not legal advice, and it is my understanding that you are not seeking legal advice and 
will not provide any information that could create any conflicts of interest with regard to any lawsuits in 
which I am or could be adverse to the City.  My participation is contingent upon that understanding.  As a 
matter of disclosure, the Committee should know that I presently represent various clients that would be 
positively impacted by my proposal, and that if the City reconsiders its position in pending cases, it may 
result in an award of prevailing party attorney fees and costs to my firm.  These things were not a factor in 
developing my proposal. 


